Legal Base
Article 91(1)(b)TFEU laying down the conditions under which non-resident carriers may operate within the Member States.
Introduction
The EC common rules on competition are set out in Chapter 1 of Title VI of the EC Treaty. They comprise two sets of rules: rules applying to undertakings, Articles 81 to 86, often referred to as the 'EC competition rules,' and rules on aids granted by States, Articles 87 to 89, better known as the 'State aid rules'.
The EC competition rules apply to all economic sectors including transport 1 but the procedural regulation adopted to implement those rules, Council Regulation 17/62, 2 was not applicable to the transport industry. Secondly, the paper will focus on the EC competition rules (Articles 81 and 82 EC Treaty), and consider the likely impact of these rules on cabotage services generally, given that these rules now apply to this type of maritime transport service.
Thirdly, the paper will consider island cabotage with particular focus on the tension between ensuring that a degree of competition exists in this market and acknowledging the public service function of these maritime transport services. The paper will not consider the EC public procurement rules in respect of the award of public service contracts but it will consider generally the application of the EC State aid rules to the grant of compensation when public service obligations are imposed.
The maritime transport services market
The transport industry, due to its distinct features, 8 was not made subject to every general rule set out in the EC Treaty. 9 The compromise that was reached in 1957 was to provide the means for the Member States to work towards a common transport policy 10 33 The Court, however, acknowledge that where there was evidence that operators had set up artificially an international voyage in order to circumvent the application of the host state's manning rules, they would not be able to rely on Article 3(3).
34
Thus, although only one interpretative ruling has been delivered on the manning provisions, the Court's ruling in Agip Petroli safeguards the principle of freedom to provide services and imposes on the host State the evidentiary burden to demonstrate that the voyage to the other Member State is not bona fide. pursued. Finally, the Member State has to show that the devised scheme is based on objective and nondiscriminatory criteria that are transparent to the undertakings concerned. The Court also ruled that a prior administrative authorisation scheme is not incompatible with the Cabotage Regulation by being subject to conditions other than those set out in Article 4(2) of the Regulation. Thus the Spanish requirement that those operating these services should have no outstanding tax or social security debts was permitted. The
Safeguard measures
Court held that the solvency of a Community shipowner is an important and relevant factor to be taken into account in establishing whether the undertaking concerned has the 'capacity to provide the service' within the meaning of Article 4(2).
The ECJ also ruled that public service obligations and public service contracts may co-exist concurrently or as alternatives on the same route in order to ensure the regular traffic to, from or between islands as long as they are applied on a non-discriminatory basis, justified in relation to the public interest objective pursued and consistent with the principle of proportionality. The Court stated that the two methods have the same objective but differ in nature and degree. The Court agreed with Advocate General Mischo 44 that situations could be envisaged where the imposition of public service obligations may not be sufficient to achieve the objectives. A public service contract sets out the transport services to be performed for consideration which normally is a financial one. It gives the Member State contractual guarantees. Public service obligations, on the other hand, are imposed in the absence of a contract. The provider determines which services it will offer subject only to the obligations imposed by the Member State. Sometimes financial compensation may be available but the provider has greater control over the services it provides.
In concluding public service contracts or imposing public service obligations, Member States also have to comply with the Community's directives in respect of public procurement contracts 45 and the EC Treaty's provisions on State aids rules (Articles 87 to 89 EC Treaty). As already stated above, a detailed discussion on the application of the public procurement rules to public service contracts is outside the scope of this paper but the application of the State aid rules will be discussed below in section 3.2.
The impact of the Cabotage Regulation on national markets
The Commission 4 th Report on the implementation of this Regulation, published in 2002, 46 concluded that penetration by foreign ships into the national cabotage services market remains limited in the majority of 44 Paragraphs 109-111 of the Opinion. 45 In its Interpretative Communication, the Commission expressed the view that abiding by the public procurement rules would entail 'at the minimum, a sufficient degree of publicity, in order to ensure an effective competition, as well as the organization of a transparent and non-discriminatory selection procedure proportionate to the aim to be achieved' at point 5. Some Member States such as Greece and Portugal, with significant island cabotage, have not suffered a detrimental impact due to the existence of public service contracts (Greece) and public service obligations 47 The description of the cabotage market in this section relies on the unpublished material, namely the conclusions prepared on the economic developments in maritime cabotage for the forthcoming 5 th Report. 48 The Spanish cabotage market has been mainly concerned with applying host-State rules and thus avoiding ships operating these services with lower fixed seafarers costs, namely ships registered in non-Member
States.
Thus, almost ten years from the full liberalisation of maritime cabotage services, the market is diminishing for cargo traffic between mainland territory ports and it is only marginal in respect of cargo traffic between small islands. Furthermore, there is a blurring of the limits between international maritime services and cabotage services as more ships operate these services consecutively. As for passenger cabotage services are concerned, it is marginal between ports on the mainland territory with the possible exception of seasonal market for tourists. Passenger services between islands are subject to public service obligations or public service contracts whilst those from and to mainland-island services retain their importance since these routes can only be serviced by ferries. 
The EC common rules on competition and the maritime transport services market
In this section the application of the EC competition rules to maritime transport will be explained briefly followed by an analysis of their application to maritime cabotage services. Then, EC State aid rules will be considered in the specific context of island cabotage services market.
The EC competition rules
As stated in the introduction above, Regulation 4056/86 was adopted in order to lay down detailed rules for the application of the EC competition rules to the maritime transport services industry. Regulation 4056/86 was a hybrid instrument since it provided the procedural rules for the enforcement of the EC competition Chamber As far as public service contracts are concerned a simplified public procurement procedure is available where the service is to be provided to small islands which are defined as less than 300,000 passengers per year. 83 The simplified procedure enables Member States to have a call for expressions of interest with no need for a formal tender call as long as the procedure is transparent and non-discriminatory. 84 The simplified procedure applies to both passenger and goods but in the latter case only where the service cannot be provided under competitive conditions.
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When imposing public service obligations or awarding public service contracts, Member States may have to provide financial compensation where the shipping services required would not otherwise be provided by private commercial operators. 86 In such cases, the financial compensation itself may be incompatible with the State aid rules and require notification to the European Commission under Article 88 EC Treaty.
The most significant ECJ ruling on the compatibility of financial compensation with the EC State aid rules is Altmark. 87 Soon after the ECJ ruling, the European Commission published a Communication on a framework for State aid in the form of public service compensation 88 but the transport sector is excluded from its scope. 89 Although the Altmark ruling was delivered in the context of inland transport, the principles set out in the ruling are of general application. The ECJ stated that compensation for public 80 As far as maritime transport is concerned the Commission has adopted a series of directives in order to assist the ship-building industry. 81 
Concluding observations
For some Member States the opening up of maritime transport cabotage services market was considered undesirable, particularly as far as island cabotage was concerned. There were fears that private commercial undertakings, operating under the flag of the home State, would enter the island cabotage market but be only interested in offering shipping services on profitable routes and avoid the host State's manning rules. 89 Ibid at point 3. 90 Above note 81. 91 This Treaty provision states that 'aid to facilitate the development of certain economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent contrary to the common interest' 92 This Treaty provision states that '[U]ndertakings entrusted with the operation of services of general economic interest or having the character of a revenue-producing monopoly shall be subject to the rules contained in this Treaty, in particular to the rules on competition, in so far as the application of such rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to them. The development of trade must not be affected to such an extent as would be contrary to the interests of the Community.' The European Commission has adopted a Decision (OJ 2005 L312/67) on the application of this Treaty provision in respect of compensation granted to such undertakings. This Decision does not apply to inland transport but it does to maritime transport services (paragraph 18 of the preamble and Articles 2(1)(c) and 2(2)). Thus compensation for the provision of public service obligations/contracts has to fulfill the conditions set by this Decision as well as those contained in the Cabotage Regulation. 93 Point 9 of the guidelines.
This would have been disastrous for some remote island communities whose isolation is a matter of concern.
The Cabotage Regulation recognised the importance of island cabotage and provided conditions that have proven sufficient to enable Member States to ensure that shipping services are maintained in unprofitable routes where island cabotage services are operated under public service obligations or under public contracts where financial compensation is often granted. Nevertheless, Greece still maintains national laws whose compatibility with the Cabotage Regulation is doubtful. 94 .Such rules make market access even more difficult for shipping undertakings established elsewhere in the EEA as it prevents them from competing for the award of public service contracts servicing the Greek islands.
Thus, as far as the island cabotage services market is concerned, the anti-competitive practices that have been investigated to-date have been limited to failures of the Member states to implement the Cabotage Regulation and to breaches of the EC State aid rules rather than the EC competition rules. It is difficult to envisage much change on this market for the foreseeable future. 94 For a full discussion of these Greek national measures, see Chapter ?????
